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posin Npasa MO OTHOLUEHWIO K FOCYyAapCTBY.

OTHOLLEHMIO rocynapcTBy

N npn akTyanbHpim 2TOM YCTOBAM i behme 0Cc060 aKTyasibHbIM o ABNfeTCs

paccMoTpeHue | BOMPOCA O o non oy COOTHOWEHMA M | B3AMMOCBA3N rOCYAAPCTBA
n npasa.

paboTbl byneTt ABNATbLCA

6yneT O61beKTOM KypCoBOM FOCYLApCTEO

HenocpenCrBeHHOo

HenocpeacTBeHHO

npago C@MO rOCYAAPCTBO 1 NpaBo.

aBnsercs [1PEAMETOB AaHHOM paboTbl sBNseTCA NpobsieMa COOTHOLIEHNS U B3aUMOCBS3b
rocyaapcTBa 1 npa.a.

Llenbto KypcoBoi paboTbl COCTOUT B TOM, 4TOOblI paCCMOTPETb COOTHOLLUEHUS
B3aUMOCBS3b roCcynapCcTBa 1 npasa.

MocTaBieHHas uenb onpeaenseT cienyoline 3agaqum KypcoBon paboThbl

N3YyYUTb NMOHATUE N NPU3HAKWN FrOCYapCTBa;

PacCMOTPETb MOHATME U NPU3HAKK NPaBa;

N3y4nTb NpobsemMy COOTHOLLUEHMS U B3aUMOCBS3b rocyaapCcTBa 1 NpaBa;
BbISIBUTb BO34E€MCTBME rOCyAapCcTBO U MpPaBo;

PacCKpbITb BO3AENCTBME NpaBa Ha rocyaapcTBo.

s wnN e

Mo Mepe pa3BuTUsa 0bLLEeCcTBa U rocynapcTBa Yy tofeln, COOTBETCTBEHHO, MOMEHSAINCh U
npeacTasBsieHne o npase. MNosBMNOChE MHOTO Pa3/InyHbIX MPaBOBbLIX UAEN, TEOPUNA 1
CY>XAEHUIN, 0QHAKO N3HaYasibHble OCHOBbI, KOTOPbIE 3a/10)KEHbI PUMCKUMU IOPUCTAMMU,
ocobeHHO B TaKoW oTpac/an NpaBa, Kak rpakaaHckoe (UMBUIbHOE), O4HAKO U B
«MOJEePHN3NPOBAHHOM» BUAE, HO COXPAHUOCh.

Pa3rnaweHns o NOHATUM NpaBa, POBHO, KaK 1 0 COOTHOLLEHWN rocyAapcTBa 1 Npasa,
npaBa 1 3aKOHa UMeNIN MecTo He TOJIbKO B [aJIEKOM NCTOPUYECKOM NPoLLsioM. OHM
NPOAO/KANNCL N B XX B., UMEIOT MECTO TakXXe ANCKYCCUN U B HAaCTOSALLEM.
CoBpeMeHHble MccneoBaTesNn, Tak Xe Kak U UX npeallecTBEHHMKN, 0TMEYatloT B
OCHOBHOM fABa NoAX04a U ABa Pa3HbIX onpenesieHns npasa.

O4WH 13 3TUX NOAX0A0B, UMEHYEMBbIN NO3UTUBUCTCKUM[1], OPUEHTUPYETCS HE TOJIbKO Ha
Hepa3pbIBHYIO CBSI3b FOCYAApCTBa M NpaBa, HO U Ha TO, YTO roCyNapCTBO SIBJISIETCS
€AVNHCTBEHHbIM, UCKNIOUYMTENIbHBIM UCTOYHUKOM MnpaBa. MNpaBo Npu 3TOM onpeaenseTcs
He MHaye, Kak «cucteMma obuweobpasoBaTesbHbIX, POPMasibHO-ONMpPeaeneHHbIX,
rocyapCTBEHHO-NPUHYANTENbHbLIX HOPM, Bblpa>kaloLLNX BO3BEAEHHYO B 3aKOH
rocyoapCTBEHHYO BOJIIO FOCMOACTBYHOLLEr0 KJlacca U BbICTyMNaloLWEro B KayecTse



KJTACCOBOrO Perynsitopa 06LLeCTBEHHbIX OTHOLWeHMUI» (2],

[Mpn TakoM noaxone npaBo MOJIHOCTbIO UM MOYTU MOJIHOCTbLIO OTOXXOECTBAAETCH C
3aKOHOM, a To4YHee - C HOPMaTUBHO-MNMPaBOBbIMN aKTaMW, NCXOOALLMNMWN OT roCcynoapCTtBa 1
obecne4ynBaemMbiMu rocyaapcTtBoM.

Hdpyron noaxon K npaBy - HENO3UTUBUCTCKUIN, HE CBA3bIBAET CTOJIb XKECTKO, KakK
nepBbI, MOHATKE NpaBa C MOHATUMEM rocyagapcTBa. [paBo NMpu 3TOM pacCMaTpPMBaAETCS
KaK «npeTeHayWwmnin Ha BCeobwHOCTb 1 06Leo0b53aTeNbHOCTb COLUMAbHbIA NUHCTUTYT
HOPMATUBHOIO PEryMpoBaHnNs 0bLLECTBEHHbLIX OTHOLLIEHU B LLeNAX Ppa3yMHOro
YCTPONCTBA YE€10BEYECKOro obLeXxnuTna nytTem onpeneneHns mepbl cBoboabl, MpaB U
obs3aHHOCTEN N NpeacTaBastowmnm cobor sBonnoweHme B 0bbl4anax, TpagnuUnsax,
npeuegeHTax, peweHnsax peepeHaymMoB, KAHOHNYECKNX, KOPNOPaTUBHbIX,
roCyOapCTBEHHbIX U MeXOYHapOoAHbIX HOPMax NPaBOBOro naeasia, OCHOBAHHOIO Ha
npuHumMnax gobpa, cnpaBeaIMBOCTU, YYMaHM3Ma N COXPaHEHNS OKpYyXKatoLllen
npupoaHom cpenbl» [1]

Mpn TakoM noaxone K rnpaBy nocsegHee He 0OTOXKOECTBAAETCHA C 3aKOHOM
NOA3aKOHHbIMM aKTaMW. 3aKOH CHYUTAETCHA NMPaBOBbIM JIMWb B TOM CJly4ae, eCc/iu OH HeceT
B cebe nagen pobpa, cnpaBefIMBOCTU, F'yMaHU3Ma, €CJ/IN B €ro cogepxaHue «3asloKeH»
npaBoBOW ngean.

B 3TOM 3akno4aeTcsa ogHa U3 rJaBHbIX NPUYNH TOro, 4YTO AaHHbIA Noaxoa, HeCMOTpPA Ha
CBOIO ABHYIO NnpmBieKaTeJ/ibHOCTb, B peaan0|7| XN3HN, Ha MPaKTUKe ABJdeTCcqd MeHee
pacnpoCcTpaHeEHHbIM N MPUMEHAEMbLIM, HEM I'IepBbIVI, MO3UTUBUCTCKUNM Noaxon.

icnonb3ysi nocneaHnn n Hepa3pbIBHO CBS3biBAaA rOCyAapCcTBO C NPaBoM, U, HaobopoT,
TEOPEeTUYECKUN N NPAKTUYECKM UCXOAAT U3 TOro, YTO NPaBO B PeasIbHOM XKU3HU He MHave,
Kak B Buae obueobszaTesibHbIX NpaBua noBeaeHns (HOPM), KOTOpble HEMOCPEeaCTBEHHO
n3patTcs NM60 CaHKLUMOHUPYIOTCS (YTBEPXKAAOTCS) roCy4apCTBOM. 3a HapyLUeHne nx K
HaPYLLUNTENO NPUMEHSIIOTCS Pa3/InYHbIe Mepbl FOCYy1apCTBEHHOIr0 BO3AeNCTBUS.

FfoCcynapCcTBO M NPaBO B3alMMO3aBUCUMbI APYr OT ApYyra, HO B TOXKE BPEMSI OHMU
OTHOCUTENIbHO CaMOCTOSATENIbHbI APYr OT Apyra. Ecnm rocynapcTBo n3gaeT npaBoBbie
aKTbl, obecnevymBaeT nx cobnoaeHne n B Csiyv4ae HEUCNOJIHEHUSA COAEPKALLNXCA B HUX
TpeboBaHMN NMPUMEHSAET NMPUHYANTENIbHYIO CUJY, TO MPaBo, B CBOIO o4epedb, aKTUBHO
BO34ENCTBYEeT Ha FroCyaapCcTBO NMyTEM YCTaHOBeHUs obuleoba3aTesnbHbIX A1 BCEX €ro
OpPraHoB, OO/IKHOCTHbIX JINL, U OpraHmn3aunin npasun nosegeHus. C MoMoLLbO HOPM
npaBa 3aKpeniseTcs Ux CTaTyc, onpeaensatTcsa paMKnN NX OeATENbHOCTH,
YCTaHaB/IMBAETCA UX CTPYKTYpa, NOPAAOK AeATENbHOCTU U B3aMMOOTHOLLEHWA. [7]



CTpyKTypa KypcoBon paboTbl COCTOUT U3 BBeAEHUSA, ABYX I/1aB, pa3fefeHHbIX Ha NATb
naparpados, 3ak/04eHne, CNMCKa UCNoJsib30BaHHOM NuTepaTypbl.

NnaBa 1. Nl'ocypapcTBO: NOHATUE U OCHOBHbIE
NMPU3HaKu

1.1 NoHATHe rocynapcTBa U ero OCHOBHbIE NMPU3HAaKH!

focynapCTBO €CTb NPOAYKT pa3BuTmnsa obuwecTBa, NPOAYKT HENPUMUPUMOCTU KJTaCCOBbIX
npoTmeopeynin. FocynapCcTBO NOSABNAETCA TaM, TOrAa U MOCTOJbKY, FAe, Koraa u
MOCKOJIbKY KJlaCCOBble NPOTUBOpPeYns 06 bEKTUBHO HE MOryT BbITb MPUMUNPEHDI, KOraa
obuwecTBO OENNTCA Ha 3KCMNJIyaTaTOPOB M 3KCNayaTupyembix. Besge v Bcerga sBMmecTte C
POCTOM N YKpPEenJeHnem 3TOoro AefieHns BO3HMKAET 1 pa3BMBaeTCs 0CObbIN MHCTUTYT-
rocyaapCcTBO, KOTOpOEe HMKOMM 0bpa3om He npeacTaBnseT cobon cunbl, N3BHE
HaBsi3aHHOW obuwiecTBy. FOCyQapCcTBO eCTb NPOAYKT obuiecTBa Ha N3BECTHOMN CTaanun
Pa3BUTUSA; TOCYOapCTBO eCTb NPU3HaHMe, 4To 3To 06 ecTBO 3anyTanoch B
Hepa3peLwwnMbIX MPOTUBOPEYNSAX, PACKOJI010Cb Ha HEMPUMUPUMbIE MPOTUBOMOJIOXKHOCTN,
n36aBNUTbLCS OT KOTOPbIX OHO BeccnnbHO. Hy>xHa Bblna cnna, kotopas bbl ymepuna
CTOJIKHOBEHUSA, Aep>kana obLwecTBo B rpaHnuax «nopsaka». M ata cuna, npouclieluas
n3 obuiecTsa, cTaBsWwasn ceba Hag HUMKU, BCe bonee n 6onee oTHYKAAOWANACS OT Hero,
€eCTb rocyaapcTBO. [2]

BO3HMKHOBEHWE FrocylapcTBa - 3TO NpucnocobneHne obLWEecTBa K HOBbIM YCJIOBUSM,
KOTOpOE He YyCTPaHSAEeT Toro, YTO NPon30LLJIO B NPOM3BOACTBE (T.€. B 3KOHOMUKE), a
HA060pPOT, CAYXKUT TOMY, YTOObLI HOBblIE SKOHOMUYECKNE OTHOLLUEHUS YaCTHOM
CO6CTBEHHOCTW COXPAaHUNCL, MOAAEPXKUBANNCH, PA3BMBAINCL. DKOHOMUYECKME
OTHOLWeEHNA - 6a3nc, NpUYNHa BCeX TpaHCHOopMaLMA, NPOTEKAOLWNX B HAACTPONKE, K
KOTOPOW OTHOCUTCSA U rocynapcTBo.

FocynapCcTBO €CTb 0cobast opraHusaums NOJINTUYECKNX CU, HAXOASALWMNXCSA Y BNacTu.

FfoCynapCTBO OT/INYAETCHA OT POAONJIEMEHHOW OpraHmM3aunmn cnenyowmmMmm npusHakamu.
Bo-nepsbix, Ny6An4HOM BNacTbiO, HE COBMaaatoLLen Co BCeEM HaceneHmem, ob6ocobneHHon
OoT Hero. OcobeHHOCTb Ny6ANYHOW BNACTWN B rocygapCcTBe COCTOUT B TOM, YTO OHa
MPUHAANEXUT JINLb SKOHOMNYECKM roCyfapCTBYOWEMY KJlacCy, ABNSEeTCSA
MOJINTUYECKOW, KIACCOBOM BJIACTbIO. DTa NybamMyHaa BnacTb onvupaeTcsa Ha ocobble



OTPAAbl BOOPY>XXEHHbIX JII0AEN - NepBOHAaYasIbHO Ha OPY>XWHbI MOHapXxa, a B AaJibHenLweM
- apMuio, NOJINLNIO, TIOPbMbI N APYrMe NPUHYAUTENbHbIE YYpeXXAeHUNS; HaKOoHeL, Ha
YUHOBHMKOB, CNeLManbHO 3aHATbIX YNpaBAeHNeM NtoabMU, NOAYNHEHNEM NOCAELOHNX
BOJ1€ 3KOHOMMYECKUN roCrnoACTBYOLWEro Kaacca.

Ha cogep>xaHue nybnan4yHom BnacTn n ee annapaTta (HNHOBHUKOB, apMumn, Noanuun,
TIOpeM 1 T.4.) C HacesieHUsa cobnpatoTcsa Hanoru, KotTopble OblsIN N3BECTHLI POAOBOMY
CTpoto.

Bo-BTOpbLIX, pa3aesieHneM noanaHHbIX He MO0 KPOBHOPOACTBEHHOMY, a Mo
TeppuUTOPUaSIbHOMY NPU3HaKY. BoKpyr yKpenaeHHbIX 3aMKOB MOHApX0B (Koposien,
KHA3el 1 T.4.) NoA 3alnUToN UX CTEH CEINI0Ch TOProBO-pPEMECSIEHHOE HAaceneHne, pocnu
ropoga. 34ech Xe cenunack U 6boratas HacnencTBeHHas 3HaTb. IMeHHO B ropoaax,
npexxae BCEero soan cBsi3aHbl ObIJIN HE KPOBHOPOACTBEHHbBIMM, @ COCEACKMMMU
oTHoweHnaMn. C Te4eHneM BpeMEHN KPOBHOPOACTBEHHbIE CBSI3N 3aMEHSA0TCS
COCEeLCKVUMU U B Cenbckoit MmecTHocTm. 131

MPUYMHBI N OCHOBHbIE 3aKOHOMEPHOCTU 0bpa3oBaHUA rocygapcTea bbiam egnHbIMN ONS
BCEX ropoaoB Halwen naaHeTbl. OAHAKO B pa3HbIX permoHax Mmpa, y pa3HbiX Hapo4oB
npouecc obpa3oBaHMA rocyaapcTBa nMen cBom ocobeHHOCTn, nog4yac BeCbMa
cywecTtBeHHble. OHU BbIIM CBA3aHbl C reorpamyeckon cpenon, KOHKPETHbIMN
NCTOPUYECKMMUN YCNOBUSMUN, B KOTOPbIX CO34aBaJIMCb T€ UKW UHble roCyaapCcTBa.
Knaccmyeckon hopmMoin ABASETCA BOSHUKHOBEHME FroCcygapCcTBa B CUNY AENCTBUS TONbKO
BHYTPEHHUX (DaKTOPOB pPa3BUTUSA AaHHOro obuiecTa, paccyoeHne Ha
aHTaroHNUCTNYecKme Knaccol. laHHyo popMy MOXKHO pacCMOTPETL Ha npumepe
AMHCKOro rocygapcrtaa. Bnocnencrteny no 3ToMy nyTu WO popMUpoOBaHMe
rocynapcTBa Uy OpYrnx Hapo4oB, HanpuMep y cnaBsH. Bo3HMKHOBeHMe rocygapcTBa y
aPMHSAH ABNSETCSA B BbICLLUEN CTENEHN TUNMYHBLIM NpuMmepomM obpa3oBaHMsA rocygapcTBa
Boobuie, NOTOMY 4TO OHO, C O4HOWN CTOPOHbI, MPOUCXOAUT B YNCTOM Buae, 6e3 BCAKOoro
HaCWUbCTBEHHOr0 BMeLlaTeNbCTBaA, BHELWHEr0 N BHYTPEHHEro, C APYrOn CTOPOHHbI,
MOTOMY, 4TO B IaHHOM CJly4ae BeCbMa BbICOKO pa3BuTas hopMa rocynapcrBa -
nemMmokpaTuieckas pecnybsmka - BO3HMKAET HENOCPeaACTBEHHO N3 POAOBOro CTPOS, 1,
HaKoHeL, MOTOMY, YTO Ha AOCTAaTOYHO XOPOLUO N3BECTHbI BCE CYLLECTBEHHbIE
noapobHocTm obpasoBaHMA 3TOro rocygapcTea. B Pume pooosoe obuwecTso
npeBpaLlaeTCcsa B 3aMKHYTYIO0 apUCTOKPATUIO, OKPYXXEHHY MHOMOYUCNEHHbIM, CTOALLNM
BHe 3Toro obuiecTtBa, becnpaBHbIM, HO HecyWw KM obsa3aHHOCTM Nnebesd; nobena nnebes
B3pblBaeT CTapbi POAOBON CTPON N Ha ero pasBajiMHax BO3ABUraeT rocyaapcTso, B
KOTOPOM CKOPO COBEpPLUEHHO PAaCTBOPSAKTCHA U POAOBas apucTokpaTmsa n nnebc. Y
repMaHckux nobeantenen PMMCKOM nMnepmmn rocyfapcTBO BO3SHUKAET Kak



HEeNoOCPeACTBEHHbIN pe3ysibTaT 3aBOEBaHUSA OBLLNPHBIX Yy>XUX TeppuTopuin, ons
rocnoAcTsBa, Hag KOTOPbIMU POAOBOW CTPOM He AaeT HU Kakux cpencts. CnenoBaTesibHO,
Hepenko npouecc popMrUpoBaHUA rocyfapcTBa «MNOATAJIKUBAETCSA», yCKOpAeTCs
BHELWHUMW ANA faHHOro obwecTBa (hakTopamMu, Harnpumep BoMHa € COCeLHNMN
nJaeMeHaMm Nin yxe CyLecTBYOWMMN rocygapcrteaMmu. B pesynbTaTe 3aBoeBaHuUSA
repMaHCKUMN naeMeHamm obLnMpHbIX TeppuTopun pabosnagenbyeckon Pumckon
nMnepun pogonseMeHHas opraHusaumnsa nobegntenen, HaXoAMBLIASACA Ha CTaguu
BOEHHOW feMokpaTuu, bbiICTpo nepepoamnnacsk B hegepasibHoe rocyuapCTBo.[5]

1.2 Ponb rocypapcTBa B NOJIMTUYECKOMN CUCTEME
obuwecTBa

CtaTtbsa 3 KOHCTUTYUun P® rnacuT, 4TO rocygapcTBeHHas BAacTb B Poccunckon
depepaunm NpuHaALNEXUT Hapoay. Hapon ocyuwlecTBaseT ee NyTeM NpencTaBUTesIbHOMN
(4epes BbIDOPHbIE TOCYAAPCTBEHHbIE 3aKOHOAATENIbHbIE OpraHbl) Tak U NyTeM
HenocpencTBeHHon gemokpaTumn. K coopmam nocnenHem OTHOCATCA NpaBo Ha y4acTue B
pedepeHayMe, Ha NETULUNN, HA MAaHNMECTDI, a Tak>Xe NMpaBo Ha obbeanHeHne. ITu
npaBa rpa)xgaHe MOryT peasin3oBbiBaTb, 00beanHAACh B CaMble pa3HoobpasHble
obuiecTBeHHble opraHusaumm. K HUM OTHOCATCA NOAUTUYECKME napTun,
npogeccrnoHasibHble COK3bl, MOJIOLEXKHbIE OpraHu3aunun, TpyLoBble KOJIJIEKTUBBI U
CaMble pa3Hoobpa3Hble NHble TBOpYeCcKMe coto3bl. Mlcxoasa n3 cMmbicia rnasbl |
KoHCcTUTYUUn PO, MOXKHO onpenennTb, 4TO NOJIMTUYECKaa CUCTeMa - 3TO COBOKYMHOCTb
OpraHu3auMoHHbIX POPM MNOSINTUHECKON AeATeNbHOCTU Hapoaa Poccunckom depgepaumnn.
Mpn 3TOM 1 CaMO rocyfapcTBO paccMaTpMBaEeTCa Kak (popMa opraHusaumm
MOINTUYECKOW OeATesIbHOCTU HapoAda, npuyem hopmMa OCHOBHAasA, BCe OCTaslbHble (POpPMbl
MO OTHOLLUEHMIO K FOCYAapCTBY MMEIOT BCNoMoraTesibHbIA XxapakTep. OHM Kak Obl
MOMOrarT HEroCcyaapCTBEHHbIMN CpeaCcTBaMun B pelleHnn 3a4a4, CTOAWMNX nepes
rocynapcTBOM, M CO34A0T BO3MOXXHOCTb Y4aCTUA /19 BCEX MPa)KAaH B yrnpaBJsieHUN
aenamm obuiectsa 1 rocygapcTsa, CNOCOBCTBYIOT AajibHENLLEMY paCLUMPEHUIO
neMoKpaTU4eCKMX Havyas B rocylapCTBEHHOW XXN3HU. OCHOBHOE MeCTO 1N poJib
rocypapcTBa B NOJIMTUYECKOW cucTeme obuiecTBa onpenenseTcsa pagom ocobeHHocTen,
MO3BOJIAKOLMNX FOBOPUTbL O TOM, YTO FOCYyAapCTBO - OCHOBHOW 3/1EMEHT CUCTEMBI. [1]

Bo-nepBblX, MMEHHO FOCY4apPCTBO SIBASAETCSA OpraHM3aumen BCero MHOroHaLMoHaIbHOro
Haponda P®, T.e. opraHusaumen Bcex 6e3 nckNYeHNa YneHos obulecTsa, BHe
3aBUCUMOCTU OT MUX COLNANILHOIO, UMYLLLECTBEHHOI O MOJIOXKEHWNS, PAaCOBOW
HaLMOHAIbHON MPUHAONIEXXHOCTN, pofa U XapakKTepa 3aHATUNA 1 T.n. Takum obpa3om,



rocynapcTBo, byayym opraHusaunein Bcero Hapoaa, obnagaeT ropasgno 6osnee
LUMPOKUMW COLMANbHBIMU BO3MOXKHOCTAMM, YEM KaXK bl UX OPYrUX CTPYKTYPHbIX
3JIEMEHTOB CUCTEMbI, B3TbIX B OTAE/IbHOCTMW.

Bo-BTOpPbIX, FOCYAapPCTBO KakK opuLIMabHbIA Bbipa3nuTesb BOJIM HAapoAa Cco3haeT
npennocbiNKK ANs pa3BuTus Bcex opM COBCTBEHHOCTN.

B-TpeTbux, rocygapcTBO pacnosiaraeT 0cobbiM rocy4apCTBEHHbLIM arnnapaToM, OpraHsbl
KOTOPOro, B OT/INYME OT OCTaJIbHbIX CTPYKTYPHbIX 3/IEMEHTOB, HaAEeNATCS
rocyoapCTBEHHO-B/IACTHLIMU NOJIHOMOYUAMU. TaKMMK NOSIHOMOYMSIMK obnagaeT cucTeMa
NPaBOOXPaHUTESNIbHbLIX OPraHOB, B KOTOPYO BXOAST OpraHbl BHYTPEHHUX Aen,
NPOKYypaTypbl, 6€30MaCHOCTN, KOTOPbIE BbIMNOAHSAT QYHKLNM NPUHYIXKIAEHMS.

B-4yeTBepTbIX, B OT/INYME OT APYrnX 3J1EMEHTOB NOJINTUYECKOW CUCTEMbI, FOCYyAapCTBO
pacnosiaraeT CMCTEMOW U34aHUA OpraHamMm rocyaapcTBa, B nNpenesiax CBonx
KOMMNeTeHUNN, HOPMaTUBHO-MPABOBbIX aKTOB, @ TaKXXe CUCTEMOWN KOHTPOA 3@ UX
NcnosiHeHneM. XoTs obLecTBeHHbIe OpraHM3aL M Tak)Xe HagesleHbl MPaBoOM n3aaHus
HOPMaTMBHbIX aKTOB, OA4HAKO, NocsegHNe He HOCAT obulleobAa3aTeNnbHOro XxapakTepa u
PacnpoCTPaHAITCA TOJIbKO Ha 4J1€HOB AaHHOM 06LLEeCTBEHHON OpraHmn3aunn.

B-naTbIX, rocygapCcTBO ABAAETCA eANMHCTBEHHOM OpraHu3auunen, obnagatoLwen
CYBEPEHNTETOM, T.€. BEPXOBEHCTBOM roCyapCTBEHHOW B/IACTN MO OTHOLLUEHWIO KO BCEM
rpa>kgaHam, No BCeM HerocyaapCcTBEeHHbIM opraHm3aunam. Obnagas cyBepeHUTeToM,
rocynapCTBO opraHm3yeT camo ceba n nsgaet obueobasaTenbHble Npasuia NoBeLeHUS
(3aKOHHbI). [3]

Takum obpa3oM, rocyaapcTBo 3aHMMaeT ocoboe MecTo B NOJINTUYECKON CUCTEME
obuwecTBa N UrpaeT B HEN OCHOBHYIO POJib.

1.3 NpaxpaHCKoe obLwecTBO M rocyaapcTBo

FOCYyAapCTBO - BAXXHENLLUWA OpraH NoOAMTUYeCcKon BnacTu B ntobom obuiectse, ecnu B
OTHOLLUEHMWN FrOCNOACTBYIOLLMX KNACCOB FOCYAapCTBO BbICTyMaeT Kak 0cobbin opraH,
ynpasasowmm obwmmm genamMmm 3TUX KNacCos, TO B OTHOLLUEHUU K NX NPOTUBHUKaM (B
3KCMJlyaTaTOPCKOM obuiecTBe - B OTHOLIEHUN K BONbLUVMHCTBY HaceNeHns) - Kak opyamne
ynpaBJieHUsa N noaaBsieHns. XapakTep U Luenm rocygapcTea onpenensatoTcs, B KOHEYHOM
cyeTe, IKOHOMUMYECKUM CTpoeM obLiecTBa; Kak NosimTu4eckas HacTponka Hapg 6a3ncom
rocynapCTBO UrpaeT Ba>KHYHO posib B XXU3HWM 0bLecTBa, OKa3biBas, B HaCTHOCTN,



06paTHoe BO34ENCTBME N Ha X0 SKOHOMNYECKOr0 pPa3BnTn4. [2]

0CynapCTBO - Ba)KHeNLee, HO He eAUHCTBEHHOE 3BEHO B CUCTEME NOJINTUHECKMX
OopraHmM3aummn KnaccoBoro obuiecTsa: B Hee BXOAAT TakXXe napTum n gpyrue
opraHmsaumn. OgHaKo MMEHHO roCcy4apCTBY NPUHALNEXUT BbiCLIas BJaCTb B obLecTee
(cyBEPEHHOCTb FroCyfapCcTBEHHOW BACTW). BepxXxoBEHCTBO rocyfapCTBEHHOW BaCTU
KOHKPETHO BbIpa>kaeTCHA B YHUBEPCA/IbHOCTU (ee BaCTHasA Cujla pacnpoCcTpaHsaeTCs Ha
BCe HacesieHne n obLecTBeHHbIE OpraHM3aunn gaHHOW CTPaHbl), NpeporaTneax
(rocymapcTBeHHas BAaCTb MOXKET OTMEHUTL Ntoboe NposBAeHne BCAKON APYromn
obuiecTBeHHOW BACTK), @ TakKXe B Ha/IMYNK TaKUX CpencTB BO3AENCTBUSA, KOTOPbIMU
HUKaKasa apyras obuwecTBeHHasa BNaCTb He pacnofaraeT (HanpuMmep, MOHOMONSA
3aKoHoOaTesIbCTBa, NpaBoCyans). [4]

Kak HU pa3sinyHble ucTopuyeckme opMbl rocy1apcTBa, ero CyLHOCTb, Mpupoaa ero
OTHOLUEHWI C 06LLEeCTBOM 3TO FOCYAapCTBO MOJIMTUYECKNX CU, HAXOAALWNXCA Y BNACTW.

B xo4e ncTtopun rocynapcTea nprmobpeTaeT No OTHOLIEHUIO K 6a3ncy 3HaYUTESNbHYIO,
XOTS U OTHOCUTEJIbHYO CAaMOCTOSATENbHOCTb. Ero camocTosiTeNnbHOe BO3AeNCTBME Ha
OCHOBAHHbIe chepbl XXN3HWN 00LLEeCcTBa (B TOM YMUC/ie HAa SKOHOMUKY), UCTOPUYECKnE n
couManbHble MPoLEecchl BeCbMa CYLLEeCTBEHHO OCYLLLEeCTBAAETCA B Pa3HbIX HanpaBaeHUsX,
T.€. rOCYyZlapCTBO MOXXET CNocobCTBOBAThL PA3BUTUIO 0OLLECTBEHHbLIM OTHOLLEHUEM U,
Haob0opOT, TOPMO3UTb ero. Mo Mepe YCNOXKHEHUS roCyAapCTBEHHO-OPraHNU30BAHHOIO
06LLeCTBa POJib 3TOrO BO34ENCTBMS Bo3pacTaeT. 2]

MNocnepoBaTenbHOE CTAHOB JIEHME OEMOKPATMYECKOro rpa>kaa HCckoro obuiectsa Tpeb
yeT LUMBUIN30BAHHOCTU B3aUMOOT HOLLEHU JIMYHOCTU N rocyfapcTBa, rapMoH niauunm
OTHOWeHMN B obwecTsBe. B cchepe NOANTU HECKMX OTHOLLEHUIN FocyAa pcTBa Mo npa By
3aHMMaeT Beay Wee MecTo, Np 1 3TOM OH 0 06yCNOBNEHO rpa)Kaa HCKUM obLecTBoM, T.K.
er o 0eAaTeNnbHOCTb onpene NgeTcs BbiNoJHEeHMEM 06Ul nx gen, BbiTEK alOWMUX U3 Npup
oAbl BCAKOro obue cTBa.

B nocne oHee BpeMsi MOXK HO YCJIblLLIATb MHO>XE CTBO CY>XOEHUN O TOM, 4T O Takoe
rpa>kna Hckoe obuwecTBo. Ha oo nonaraTbh, 4T O eCTb Cro cob opraHn3aumnm 3KOHOMI
YeCKUX, MPON3BOACTBEHHbIX OTHOLL EHNIA 1 COOTBETC TBYIOLLMX NPOM3BOACTBEHHbIX CU 1,
COBOKYMHOCTb OTHOLL EHU BO3HMKAIOLWMX B NpoLEecce noJsib30 BaHUS, BaAEHNA 1
pacropsh>xeHns cobcTBe HHOCTbIO, PYHKLMOHNPOBaHUSA 06LLECT BEHHbIX 00beaAnHEeHWN,
cpen CTB MaccoBOW MHMOP Mauumn, BOCNUTATENbHbIX, 06pa30oBa TesbHbIX, HAYy4YHbIX, KYJbT
YPHbIX NPEAnpUATUNA U YYpex 4eHUN. [6]



pa)kha HCKoe 0bLecTBO B IMLE camoes TesibHbIX accounauni nog en (pesmrnosHbix,
00LLEeCT BEHHbIX, MOIUTUYECKUX Nap TUN, NPOeCCNOHasIbHbIX COK 30B, KOONEPaTUBOB U
T.M.), NPU3BAHHbLIX Bblpa XaTb N 3aLUM WATb UX FPYNMNoBble U UHAUBUA YallbHble
WHTepechbl N NpaBa, CTAHOB UTbCA B 0CO Bble NOINTUYECKME OTHOLL EHUSA C rocya PCTBOM.

Yem 601 €e pa3BuTo rpa>kga Hckoe obuiecTtso, Te M 60nbLUE OCHOB aHUN A8 PyHKLMOH
NPOBaHNS AeMOKpaTuU4ecknx o pm rocygapcrtea. M, HaobopoT, 4e M MeHbLLE Pa3B UTO
rpa>xgaHckoe obuie cTBo, TeM 60/ blLEe OCHOBAHUW A1 HAJIMYNA aBTOPU TapPHbIX U
TOTaNN TapHbIX PEXUMOB BNa CTU. Pa3BUTOCTb rpakaa HCKoro obuiecTsa onpene naercs
He CTOJ1bKO CTEMEeHbIo OXB aTa C/I0EB HACeN eHUS, a, CKOJ1 bKO YPOBHEM pPa3B UTUS
csBobobl NMYH OCTU, NPM3HaBaeMon B 3ToM obLie cTBe. [1]

B rpakxaa HCckom obuiecTBe rocyaa pcTBo obecnevynBaeT paB HYIO MPaBOBYIO 3all UTY
BCeM Ccob6CTBE HHMKaM, 0OBABISET € € HEMPUKOCHOBEHHOM, MP N BO3MOXKHOM OTHYXX
AEeHNN COBCTBEHHOCTM B c/lyydae obuwecT BeHHOW Heo6XoOMMOCTU rapaHTn pyeTcs ee
BO3Me LeHne, HaunmoHannsaumsa cobcTBe HHOCTU He AOMYyCK aeTcs.

Tpyn cBob ofeH 1 NooLp AeTCa Kak rocyna pCTBOM, TakK U 06LLEeCTBOM, NPUHY AN TE€NbHbIN
TPYA 3anpell aeTcs, rapaHTmpyeTtcsa cBob oga MHONBNAYANbHOIO N KOJINEKTUBHOIO TPy
na. focynapcTBO CO34 aeT yC/I0BUA A1 9 MOJIHOWM TPyO OBOM 3aHATOCTU Haces eHuns,
oCyLlecTBASET Nporp aMmmy nNpodeccmoHasibHoOro oby4 eHusa n nepeksaaudukaymnn,
BblNa4ymBaeT noco 6usa no Tpyd oBonM Noarotoske un no 6espabotuue. [4]

1.4 CoumanbHoOe rocyana pcTtBo

Mo Me pe pa3BmuTua Byp)Kya 3HOro obuiecTBa 1 B TEO pUK, U B NpakTuKe npeobnagaeT
noaxof, OPUEHTUP OBAHHbLIN Ha YCUJ €HMe coumanbHOM MYHK LMK rocynapcTBa, Harnpas
JIEHHOW Ha corsac oBaHWe HecnpaBeaIMBOCTU, MOPOXKJ aeMOWN PbIHOYHBIMM OTHOLLIE
HUSAMW.

OAOHaKo poccuim ckoMy obuiecTBy HaBSA3bl BalOTCA TEOPUN KOHCEPBaA TUBHOMO TOJIKA, rge
coumnanbHasa po sib rocygapCcTBa CBEA €HAa K MUHU MyMy. B COBpeM eHHOM MUpe 3T 0 yxKe
npowna eHHbIN 3Tan. Te M 6onee Henpume MaemMbl TakXe Teo pun B Hall eM obLiecTBe, KOTO
poe nonroe Bpe Ms 6bIJ10 OPUEHTU POBAHO Ha COLMANINC TUYECKME MPUHL UMbl PaBEH CTBa
N cnpaBen NMMBOCTU. 1 X0 TA 3TV NPUH LKMNbl HOCUN B OCHOBHOM MOMYJIN CTCKUN,
AemMarorm4yeckmm xapa Kkrtep, obwecTBeHHOe CO3H aHne opMNPOBANOCHL UME HHO Ha U X
ocHose. [1]



OcBob 0Xxaas obWwecTBO O T TOTaJIbHOM OMNe KU rocyfapcTBa, Heslb35 BCe X e HU3BOAUTb
er o 40 PO JIN «KHOYHOIr0 CTOP OXKa». B yC/10 BUSIX KOPEHHOM JIOM KM BCeX 06LeCcT BEHHbIX
CTPYKTYP UME HHO rocy4apCTBO A0J1 XKHO CTaTb KOHCONUA MpYloLmne HavyasioMm, Npuss
aHHble CO34aBaTb HOB ble MOJINTUYECKNE, SKOHOMU YeCcKne, coumnanbHble OTHOLW eHuns. bes
BO3[€eW CTBUA rocyaapCTBa HEBO3 MOXXHO peasibHoe npeobpa 3oBaHne obwectsa. Ocob
€HHO Ba)KHa er o AeATesIbHOCTb B Chepe 3all UTbl MpaB Ye€10 BEKa HarnpaBJ/ieHHas Ha
CMAr4YyeHMe HeraT UBHbIX NOCIEeACTBUN PbIHO YHbIX pedopM. 3a4 aya coumanbHOro rocyna
pCTBa COCTOUT B nepepacnpenesieHn 40X0 OB MeXAY pa3fiv YHbIMK crioamMum obule cTBa
yepes CUCT eMy HaJIoros, rocyaapc TBEHHbIN Bo)KeT, cnewumna JibHble coLunasibHble NMporp
aMMbl.

B Kaye cTBe A0J/IrOBPEMEHHON, NMepCcneK TUBHOW Lenn rocya pCTBO AOJIKHO CTPEM UTbCSA
K BblpaBH MBAHNIO MOJIOXKEHUS JIIOL e, XOTS LOCTU )KeHne PakKTN4YeCcKoro, a, He TOJ1 bKO
IOPNANYECKOro paBeH CTBa - 3a4a4va B UICTOpPMYECKN 0603p MMble CPOKM HEBLIMO JIHUMbIE.
OTO He 03Ha4aeT OTpuLL aHUe Naen paBeH CTBa, coaep xalen B cebe orpo MHbI
HPaBCTBEHHbIN NOTEH LMan.

NHTepecHbIn cno cob peweHnsa Npob ieMbl paBeHCTBa B NOCT-TOTaJIM TapHOM obLiecTee
npennoxeH B.C.HepcecsiHueM. CornacHO ero KoHLe nuum coumnanmnim ec Tb He Crlyda
MHasa TynuKoBasi BET Bb Pa3BMUTMA obLLe CTBA, @ eCTeCT BEHHbLIN 3aKOHOMEPHbIN NpoL, ecc,
BeOyLLMN K CO34aHMI0 Ta K Ha3blIBaeEMOro LMBWUJI N3Ma - NOCTCOLMNANNCTUYECKOrO CTP 04,
rae sceo bwee popMasibHO NpaB OBOE PAaBEHCTBO byn eT AONONAHATLCA NPUHLMM NASIbHO
HOBbIM MOME HTOM - SKOHOMMYECKMM paBeH CTBOM BCeX rpaxk AaH. NpmuesaTtunsauma n
necoumanmnisaums cobcTee HHOCTU, NpoBoauMblie B Poccumn, Hen3b exxHo 6yayT ocyulec
TBJIEHbI TakKM 06pa 30M, 4YTO IKOHOMU YECKOE HEPABEHCTBO COXPa HUTCA. M HMKa Kas
coumasibHasa NOM Olb HE MOXX €T KOMMNEHCMPOBaTb Pa3H ULy Mexxay cobCcTBe HHUKOM 1
HecobCcTB eHHUKOM. Tonbko npeobpa 30BaHME CoOLMANNCTNYECKON CcOBCTBE HHOCTK B paB
HYIO rpa>KgaHCKyto cobCcTBE HHOCTb CO34aeT ycso Bue ans «bonee BbICOKON CTyN eHn
yenose4yeckonm cBob oabl, paBeHCTBA, CNpaBef IMBOCTM M Npa Ba» [1]

OnpepneneHve NyT el pa3BMTMS Haw ero obuiectTsa, 060CHO BaHWE NpeenoB BMELLATE
NbCTBA rocy4apcTBa B 9KOHOMUYECKYIO U coLMabHble Cde pbl, Ero Peryam pyoLlen poam
B pacnpeneneHum cobcTee HHOCTU, YCUNEHUS colMa IbHON (PYHKUMK Frocyda pcTBa U
BO3pacC TaHMS ero OTBETCTB EHHOCTM 3a CO3[ aHNe CBOMM Fpa)<[ aHaM OOCTOWHbIX YCJ10
BUI XKN3HW - aKTya SibHble 3a4a4M NpaB OBON HayKW.

KoMneT eHuMA counanbHOro npaBo BOro rocygapcrea, obecneym Batowero nocTeneHHbIn
rnepe xo4 K paBeH CTBY, CNPaBen/IMBOCTU U HPAaBCTBEHHOCTH, - BaXX Hbll aCMNEKT Mo enn
HoBOro obuie cTBa, KOTOPOE A0J1 )XXKHO 6bITb ChopMU poBaHO B Poc cuu.



naBa 2. BsanMopencTeua rocyaapcTea M npasa

2.1 Nl'ocypapCTBO U NPaBO B UX COOTHOLLUEHUU U
B3aMMOOEUCTBUM

Tpadnuy MOHHO B Hay Ke No BOMP OCY O COOTHO LWEeHUN rocyfapcTBa U NpaBa pas/iny aincb
ABa noaxopa. Nepsbin - 3TOTUC TCKNIA, NCXOOUBLLUUIA N 3 MPpUOpUTETa rocyda pcTBa Hag
npa BoM. CorslacHoO 3To My NOAXOAY Npa BO pacCMaTPMBAIOCh Ka K MPOAYKT rocyaapc
TBEHHON OEeATeNbHOCTU, KaK ero (rocyna pcrea) cnegcreme. Tak onm noaxon UM en
LIMNPOKOE pacrnpoCcT paHeHME B 0OTeYeCT BEHHOW lopuagndeckon nntep atype. C4mTtanocs, K
rnpuMmepy, 4T 0 NpaBo HaxXo4 NUTCA B NOAYNH EHHOM OTHOLIEHUN K rocynapcTBy. ®akTuy
€CKUM yCsioBMEM A1 8 OAaHHOMo noax ofa Ciyxkuaa NoJINTN YecKasd NpakTuUKa, CKJ10 HHasd
BUAETb B NMpaBe HEK N NPpUOAaTOK rocyda pcTBa. TeopeTnyeckom npeano Cbljikon
ABNANIOCH hOpMa JIbHO-A0rMaTNYECKOE OTHOLL €HMEe K NMOHSA TUIO NMpaBa Ka K
COBOKYMHOCTW HO pM, n34aBaeMbIX rocyga pCTBOM. [4]

Ipyron B3r N4 Ha COOTHO LUEeHWEe rocydapcTBa M rnpasBa yTBep AWJCS B pyc fie
€CTeCTBEeHHO-MpaB 0BbIX BO33peHUN. CTOPO HHUKN TaK Ha3blB a€MOW LLIKOJbl ECTECTB
€HHOro npaea, BbIBOA UBLUME MOHSATME rocyia pcTBa U3 obLecTB eHHOro 4OroBopa, UCxo
OV U3 OFpPaHn YeHUs rocyapCTBOM Mpa Ba, YTO, MO UX MHE HUIO, BbITEKANO U 3
HEPYLLUUMOCTN €CTECTB EHHOIro 3aKOHa U He OTYY>X[1a EMOCTM OCHOBAHHbLIX Ha HEM
cybbeK TUBHbIX NyO6INYHbIX Np aB MHAMBUAA. C NO3ULMN OAaHH Oro noaxona npaBy
npuHagnexuT 6e3ycn oBHbIN NPUOPUTET B CPAaBHEHUM C FrocydapcTBoM. Mpa Bo
BO3HMKaeT A0 obpa3oBaHma rocyga pcrea. OHO CTa pLle rocyaapcTBa, HMKa Koe
rocyZlapCTBO N HMKAKas BJfla CTb HE €C Tb NepBOHAaYaibHbIA UCTO YHUK NpaBa.

ECTb 1 Tpe Tbs TOYKa 3pe HUA Ha paccMaTp neBaemyto npobnemy, No3BO AOWANA B onpege
JIEHHOW Mepe MHTerpum poBaTb B3ra4bl CTOPOH HUKOB OTMEYEHHbIX MO3U LU N B TO X e
BpeMs n3be xaTb KpaHOCTEN B OLLEHKE CBA 31 rocygapcTBa U nNpaea. [3]

CornacHoO 3TOMY MoAX 04y CBA3b MeX Ay rocyaapCcTBOM U1 MPaBoM H e UMeeT CTO Jib
0AHO3HAYHOIr o NMPUY MHHO-CNIeICTBEHHOI 0 Xapak Tepa, rocy4apCcTBO NOPOX AAET NpPaBo
NN N3 NMpaBa POXAAETCs rocyna pcTeo. OHa (CBSA 3b) BUAMTCA 601 ee CNIOXKHOW 1 HOCUT
Xapa KTep ABYCTOPOHHEN 3aBUCK MOCTW: roCcyaapcTBo Ap yr 6e3 Apyra He MoryT
CYLLECTBOBATh, @ 3HAYUT, MEeX Ay HUMU nMee TCA PYHKLMOHaNbHAsA CBA 3b.



PaccmaTprBaeMbll MOA X0 MO3BOMISIET T€ M CaMbIM BbISIB UTb FNYyOUHHbIE CBSA 31 MEXAY
rocyna pCTBOM 1 NpaBOM, n3bexxaTb 04HOCTOP OHHOCTU, MOHATbL, YT O AaeT npa BO
rocynapCTBY, U B T O Xe Bpe M$ BbISCHUTb UCTU HHYIO POJib FOCyAa pcTBa B obecne 4eHun
npaBa. AHa I3 TaKOro po Aa 3aBMCMMOCTEN NMe eT NPUHLUUMNANILHO Ba)X HOE 3HaYeHune
0N s Bcen obLecT BEeHHOM NPaKTUKMN. [2]

NMpu3H aHne OBYCTOPOHHEro xapak Tepa CBA3U MeXX oy rocyjapCTBOM U NMpaBOM MO3BO
nAeT UCKJIYUTb MHTepnp eTaunio 4aHHOMo BOMP 0Ca B Ay Xe Y3KOHOPMAaTUBHOIO rnoax
ofa K MOHWUM aHUIO NMpaBa («npaBO UCXOAUT OT rocygapcTea» 1 T.M.). B To xxe Bpe mMA
npu 4aH HOM noaxofAe po b rocyaapcCTBa MO OTHOLLUEHUIO K NpaBy H e HUBeNUpyeTCcH, Ka
K 3TO BbIT€ KaeT NX HEKOT OPbIX KOHLUENLUMN Ta K Ha3blIBaeMOro LUMPO KOro rnpaBo-rnoHUM
aHuA. FoCcynapCTBEHHbIV HUMM JIN3M B TaK O »Ke Me pe ornaceH, Ka K HArnan3m rnpas OBON.
CBsA3b rocyfa pcTBa 1 npaBa NpencTaBaseTCs UH ON: roCcyLapCTBO He NopoXxaaeT rnpa
BO, HE MPOWU3 BOAWUT €ro, a sBJgeTCs, C O4HOMN CTOP OHbl, 3aBUCUMOW, NOAYNH EHHOWN eMY
cunon, a c opyrov - MoL HbIM CpeCTBOM, NOALEPXK UBAOLWNUM N YCUIINB aloLLUM MOLLb
rnpaBa, ero NoTeH unan B obuect BeHHON cnucteme. Focypa pCcTBO UCMNOJIb3yeT nNpaBo B
Kaye CcTBe CpefCcTBa ynpassieHUs obwecTBEeHHbIMN NpoLe cCaMu, HO I Wb B TO 1 Mepe, B
KaKon Ca MO NpaBoO eMYy 3TO MNO3BO NIS€eT.

2.2 Bo3peucTteme rocypgapcrea Ha npaso

Focyna pCcTBO ABNSETCS HEMOCPed CTBEHHbIM (DAaKTOPOM CO3[ aHUA NPaBOBbIX YCTaHO
BJIEHMI N FNaB HOWM CUION N X OCyLlecTBNeHUS. Focyaapc TBEHHas BNaCcTb UMe eT
KOHCTPYKTUBHOE 3Ha4y eHne a1t cam oro 6biTnsa npaBa Kak 0co 60 MHCTUTYLIMOHAIbHOMO
obpa3oBaHUa. OHa NPUCYT CTBYET B Npa Be U Ka K Obl MPOHU KaeT B CaM Yo CyTb Mpa Ba.

FoCcynapCcTBO OMeK aeT NnpaBo, UCMOJ1 b3yeT ero NoTeH Lnan Ans OOCTU XXEHUS Lenen
rocyaapc TBEHHOM NMONIMTUMKKN. B To)xe Bpe Msi BNMSIHME rocyaa pcTBa Ha rpa Bo He cnef
yeT abcontoTn3npoBaTb N pacCMaTpPMUBaTb B AlyXe 3TAaTUC TCKUX BO33PEHWUI, MPU3H
aloLLMX NPaBO UCKOYN TE€NbHO MHCTPYMEHTOM (CpeAc TBOM) rocyaapcTBa, er o
Npu3HaKoM uam atpnbyToM. He ToNbKOo rocya pcTBo, HO U NpaBo obna naet
OTHOCUTENbHOW CaMOCTOAT €/IbHOCTbIO, COBCTBEHHbLIMU, BHYTP €HHE NPUCYLLUMN EM Y
3aKOHOMEPHOCTAMU POPMUP OBAHUSA U DYHKLIMOH MPOBAHUS, U3 Yero cnenyeT, 4T o
NnpaBoO MMe eT Mo OTHOLL EHMIO K FoCya PCTBY CAaMOCTOSITE/IbHOE 3Hay eHune. Ecnm u
[OMyCTUMO pacCcMaT pMBaTb NPaBO B KAYECTBE UHCTPY MeHTa rocydapcTBa, TO JINLb C
OTrOBOPKOW, 4T O 1 rocyia pCTBO B TO 1 )X€ Me pe ABAAETCS UHCTPY MEHTOM MO OTHOLL
eHuio K npa sy. [



Hanbonee owyT nMoe BO34enCTBME rocyna pcTBa Ha Npa BO NposBasfeTcs B chepe
MpaBOTBO p4ecTBa 1 Npa BO peannsauunn. MNpaBo hopMmpyeTcsa Np n HeENOCpenCTBEHHOM
ydac Tum rocygapctea. O4HakKo rocynapcTBO H e CTOJIbKO (hopMu pyeT nNpaBo, CKOJ1bKO
3aBepllaeT npaBo-obpasoBaTesibHbIN MPOL, ecc, NpuaaBas npaBy onpeneneHHble
topnany eckme hopmbl (HOPMAT UBHbLIN LOPUANYECKUN aK T, CyaebHbIN nnn
aOMUHUCTPATUBHbIN NMpeue AeHT 1 A p.). B 3T oM cMbICne rocyga pCTBO He ABNA €TCs ero
(npa Ba) HavanbHON, rNy6M HHOW NPUYNHOW. fOoCyaa PCTBO CO34aeT NpaBO Ha MHCTUTYLM
OHaJ1IbHOM ypOBHE. [1pnY NHbI K& BO3SHUKH OBEHWSA NpaBa KOPEH ATCA B MaTepu aJlbHOM
cnocobe Npon3B 0ACTBa, XapakTepe 3KOHOMUN YeCKoro pa3suTuma obule cTBa, ero KyJsb
Type, UICTOPUYECKNX Tpaau umax Hapoda n np. Hegoo ueHka 3Toro NPUHUMMN naabHO
Ba>KHOIO MOJIOXK EHUA BEAET K TOMY, YT O €ANHCTBEHHbIM N ONMPeaenaiowmMM NCTOY HUKOM
npaBa NPU3H aeTCcsA rocygapcTBeHHasa AeAaTen bHOCTb. IMEHHO B 3TOM 1 3aK/t04ascs
OCHO BHOW MOPOK IOPUANY eCKOro Nno3nTuemamMa. Focyaa pcTBO Npm3HaBasioChb y4ypeamn
Tenem npasa, B 6ykBasibHOM CMbI C/1€ CYNTANIOCb, 4T O OHO TBO PUT MpPaBo. [4]

Bp 54 I MOXK HO COMTACUTBLCS C UMEILWMMN PacnpocT paHEHWE B IOPUANY €CKOW Teopumn
B3rJ1s JaMu, COrJlaCHO KOTO pbiM 0bpa30BaHMe npa Ba PacCMaTPMBAETCSA B NMOJIHOM OTP
biB€ (M30/IMPOBAHHO) O T rOoCyAapCTBa. BHe 1 NOM MO KOHCTPYKTUBHOW AEATEsN bHOCTU
rocyiapCTBa CyLLECTB OBaHUM NpaBa Ka K MHCTUTYLIMOHHOIro 06pa30 BaHUS HEMBICIUMO.
BMe cTe c TeM posib rocyda pcTBa B NpaBoobpa3 oBaTesIbHOM npoLecce A0CTa TOYHO
cneunduyHa. Mo HacToAWEeMY rocyna pCTBO BMELLUMBAETCS B NpaBoobpa3oBaTesbHbIN
MpOoL,eCcc NULLb Ha onpeaeneHHbIX er o ctaansax. OTco4a TBOPYECKas Po b rocyAapcTBa
B OTHOLLUEHMN 06pa30 BaHWS NpaBa 3aKJl0Y aeTCs B /ey oLEM.

1. B ocyLliecT BE€HUN NMPaBOTBOPYECKON AeATes bHOCTU. ToCyaapCcTBO B COOTBETCTBUM
C NO3HAHHbLIMN 3aKO HaMN 0BLLECTBEHHOI0 pa3B UTNS, 3aKOHOMEPHOCTAMU CTUXN
MHOro npaBoreHesa onpegenseTt NoTpebHOCTb B OPUANYECKOW persaMe HTauum
TeX WU NHbIX OTHOLW eHNN (AeaTenbHOCTK), onpea enseT noTpebHocTb Hanb onee
paunoOHaIbHYIO IOPUONY eCKYo (hopMy (3aK OH, aKT UCMOJIHN TeJIbHOM BNacTu v ap.)
n ydpexxgaet obLL ne HopMbl, Npes asas UM aBTOPU TETOM roCcyapCTBEHHON BNa
CTU hopManbHO-OPNANY eCcKnm, BceobLumn xapa ktep. B bykBa IbHOM CMbIC/1e 3T O
O3HayaeT, YT 0 rocylapCTBO yCTaHaB JIMBaeT HOPMbI Mpa Ba.

2. B caHKLUMNOH MpoBaHUM rocygapCTBOM HO PM, KOTOpPbIE He UMEKT (H e HOCAT) Npsam
Oro rocyfapCTBeHHOro xapak Tepa. 119 HEKOT OpbIX NMPaBOBbIX CUC TEM TAaKOWN CMNo
cob «npounsBoaCcTBa» Npasa AsndeTca npeobna gatowmm. Tak, obpaso BaHue
MYCYJIbMAHCKOIO Npa Ba XapakKTepn3oBasoCb KaK pa3 TeM, 4TO rocysa pcTBo
CaHKLMOHMPOBANO raB HbiM 06pa3oM T e HOPMbI, KOTO pbie BbipaboTaHbl 6bl 1K
MYCYJIbMaHCKOW OOKTP MHOW. 13 NCTO puK npasBa U3Be CTHbI CJly4Yau, Kor ga



Nnoso)XeHneM, Bblpabo TaHHbIM MPaBOBOW AOKTP MHOWM UM NOABASIO LUIMMUCS
BCN1€ACTBMNE TOJIKO BAaHNA MPUMEHSAEMON HOP Mbl, FOCYAAPCTBO Npuaa Basio
obuweobsa3zaTenbHOEe 3HaY eHue.

3. B npu3H aHuu opuanyeckn obssaTte IbHbIMU PeryasTopamMu rnoses eHus
haKTU4Yeckn chopMmMpo BaBLLUUXCA N CYLLECT BYHOLLMX OTHOLLIEHUN U CBA3EN
(cooTBETC TBYHOLIMX UM BUI OB AEATENIbHOCTW), BCE€O CTBUE Yero 3T 1 CBA3M U
OTHOLUEHMSA MOy YaloT topnandeckoe 3Hady eHne. Takum obpa 3oM, hopMupyeTcs Ta
K Ha3blBaeMoe ob6bl4 HOe 1 NpeLen eHTHOe NpaBo, NMPU3H AalDTCSA B Kaye CTBe 06Lnx
HO PM MNOJIOXKEeHUSA HOPMAT UBHbIX OrOBOPOB.

Focyna pcTBO, TaknuM obpa 30M, obecneymBaeT pa3B UTUE BCEN CUCT EMbl MICTOYHMKOB Npa
Ba. Coobpa3yeTcs C coumasibHO-OIKOHOMUN YECKMMU NOTPEBbHOCTAMU, NONNTUN HECKON
CuTyaumen B obuiecTBe, rocyfa pCTBO B 3HAYUT €/IbHOW Mepe OKa3bl BaeT Ha BbIb op
TNNOB, rocyaap CTBEHHO-IOPNANYECKNX cpen cTB obecneyeHmns npaBoOM epHOro
nosBeneHns. B 3ToOM CMbI C/le MOXXHO CKa3 aTb, YTO rocyaa pCTBO yrnpassseT NpaB 0BOW
cpenown obuie cTBa, obecneymBaeT e e 06HOBIEHNE COOTBET CTBEHHO AYXY BPEM E€HW. [1]

[oCTaToO4YHO 3Ha4Y MMOW NpeacTaB/SAEeTCa PO b rocyaapcTBa B obecnevyeHun peanm 3aumm
npasa. NcTopn yeckuin onbiT y6eamT enbHO CBUAETENbCTBYET O TOM, YT O BHE 1N MOMUMO
rocyza pCTBa MCMNOJIb30BaHNE er 0 PecypCcoB, OCYLLECT BJIEHME MPaBOBbIX YCTAHO BJIEHUN
661710 6 bl BOO6LLLE HEBO3 MOXKHO. Ha3HavyeHme rocyaa pcTBa Kak pa3 1 NposiBaS€TCA B TO
M, YTO OH O CBOEN OesATe b HOCTbIO NPU3BAHO CO34a BaTb DAaKTUYECKME, OPraHun3
OBaHHbIe topnanyeckmne rnpeanno CbiIKN Aas UCNosb3 OBaHUA rpa)kgaHaMu, u X
opraHmM3aumaMun NpeanocTa BIEHHbIX 3aKOHOM BO3MOXX HOCTEN B LIes1 IX YOOB/IETBOPEHUSA
CaM bIX pa3HOOOpa3HbIX NHTep ecoB N NOoTpeb HoCcTen. AKTUBHOCTbL rocyda pcTea -
HeobxoOMMoe yCsio BUe yTBEP )X AEHUSA NpaB OBbIX Ha4asl B 00LLECTBEHHOW XKN3 HU.
FocynapcTBo 0653 aHO NPOSABAATL 3TY aKTUBHOCTb, MHA Y€ OHO H e COOTBETCTBYET CBO
eMy rnpegHasHa4yeHuto, BCsie[ CTBME Yero rocyaapc TBEHHas BNacCTb yTpay nBaeT
NEernTUMHbIN Xapa KTep. [2].coins

FocynapcTBo, Aasee, obecrnevymBaeT OXp aHy NpaBa U rocrnoAcTBYOLNX NPaB 0BbIX
OTHOLLUEeHNN. Focyaapc TBEHHOE NPUHYXOEHWE SABNA €TCS MOCTOSHHO CYLLLEeCT BYHOLLEN
rapaHTUen, KOTO PO NoAKpensseTcs npaBo. 3a HAM Bcerga cTo AT CUla, aBTop UTeT
rocygapcTBa. YK e caMa yrp 03a rocy1apCTBEHHOIro NPUHY>XX AEeHNUS OXpaHseT npa Bo.
TeM caM bIM YyNpo4YMBaeTCs NMPaBorn OpsiAoK, CO30AETCsA pex MM Hanbonbliero
61aronpusT CTBOBaHWUS A5t KOHCTPY KTUBHbIX OEACTBUI COLMA JbHbIX Cy6bekTos. [3]

Focyna pcTBO, cnefoBaTesibHO, CNOCob CTBYeT pacnpoCTpaHEHUIO Npa Ba B coLMa JIbHOM
MPOCTPaHCTBE, OH 0 0653bIBaeT y4aCT HNKOB OBLLECTBEHHbLIX OTHOLW €HUA AENCTBOBaTb N



0 NpaBy, NCKJIO YaTb MPOTMBOMPAaBHbIE NOAX OAbl B AOCTU XXeHUNK 06LLeCcTBEHHO 3HaY
UMbIX pe3y/ibTaToB.

Hecom HeHHO, 0O6BbEKTUBHO CyLleCc TByeT npeaesbl BO3Aen CTBMA rocyaapcTBa Ha npaso.
N, npexxae Bcero 370 00ycno BAEHO perynsaTUBHbLIM MOTEHL, MasIOM CaMoro npa Ba,
BO3MOXXHOCTSAMU rocyfa pcTBa, ero cTpy KTyp obecneunTb fenC TBME NpaBa B AaHHbIX
couna JibHO-3KOHOMUYECKUX U MOJIMTUYECKUX YCNO BUSAX. TOCy[apCTBO H € MOXET TaK Xe
MCNOJ/Ib30BaTb NpaBO B NPOTUB OPEeYnmn C er 0 ICTUHHLbIM Ha3Ha4y eHueM. Ba)kHa no 3Ton
npu4 nHe Hay4Ho 06OCHO BaHHas, apheKkTnBHas IOPUANY eCcKas NMOJINTMKA rocyna pcTea,
nossosifoLLas Hanb onee paumoHasbHO N B UHTep ecax obuiecTBa UCNoJib 30BaTh
NMPaBoOBOW MHCTPYM eHTapuin. [6]

2.3 BospencrBme npaBa Ha rocypapcrso

B cneumnanbHon nuTep aType npobaeme BAMS HAS NpaBa Ha rocy4apCcTBO yaasl EHO Maslo
BHUM aHMe. Mexay Te M rocyapCcTBO Hy>X[a eTCs B Mpa Be He MeH bllue, YeM NpaBo B
rocyga pcTBe. 3aBUCMMOCTb FOCyAa pCTBa OT MNpa Ba NPosiBASETCA: 1) BO BHyTpPEeHHeNn
OpraHu 3aLUun rocydapcTBa 1 2) B €r o AeaTeNbHOCTU.

1. IcTopn 4YeCcKnin onbIT AOKa3 biBAae€T, YTO A1 CBOEro CyLeCTB OBaHUS roCcy4apcTBa,
Ka K opraHu3auus, Hy>kaa eTcs B rnpa Be. [paBo ohopM NseT CTPYKTYpPY rocyna
PCTBA N PerynaunpyeT BHYTPEHHNE B3aMMOOT HOLLIEHUS B rOCyAapC TBEHHOM
MEeXaHN3Me, B3aMMOOT HOLLEHNS MeXly er 0 OCHOBHbIMU 3BEH bsAMU. [TocpeacTBOM
npaBa 3aKpennstTcs op Ma rocyaapcTBa, YCTPO NCTBO roCy4apCTBEHHOro anna
paTa, KOMMNeTeHLUMs rocyaapc TBEHHbIX OPraHOB U AOJIKHOCTHbIX n L. NMpaBo co3g
aeT puanvyeckme rapa HTMM NPOTMB BO3MO XKHOI y3ypraLun Bfa CTU OOHON 1 3
BeTBeW Bsa CTU. TakuM obpa 30M, OTHOLLEHNE MeXX [y FOCYyAapPCTBEHHbIMU CTPYKT
ypaMu noJiyvyatoT NpaB OBOe PerysimpoBaHue, rnpespa WatoTCs B MPaBoOOT HOLLEHWS.

C noMoLLb NpaBa onpejae NATCsa MecTo, PO Jib, PYHKLINUM HYac TeN roCy4apCTBEHHOIr0
MeXxaH U3Ma, UX B3auMog efncTBmne C Apyr UMy opraHamm n HacesneHueM. Yropsg oymBas
BHYTPW OpraHun3 OBaHHbIe CBA3M rocyAa pCcTBa, NpaBo, No3Bo iseT obecrneynTb paLMoH
a/lbHOE YCTPONCTBO CTPYK TYPbl rocyAapcTBa. HopMa TUBHO-IOPUANYECKNE aK Thl
NPaBOYyCTaHOBUTEJIbHOIO Xapak Tepa (hoOpMUPYOT rocyia pCTBO KakK CUCT EMY C pa3B
NTbIM OPraHNYeCcKNUM NOCTPO eHneM. TeM cam biM NPaBO CO3[ aeT puanyeckmne npeano
CbIIKW ANa 3 eKT MUBHOM paboThl BC X 3BE€HbEB roCyAapC TBEHHOW MALLUHbI.



1. N3BeCTHbI ABa MeTo4a, MOCPeACTBOM KOTO PbiX FOCYy4apCTBO HaBA3 biIBAa€T CBOIO BO
nto obLecTBy: MeT 04 Hacunms, NPUC YL TOTaMTapHbIM rocyna pCcTBaMm, U
LWBNIN3 OBaHHOE ynpaBJsieHne couman bHbIMU nMpoueccamMmm C NOMOLLbIO NPaBo BOro
WHCTPYMeHTapusa. Tak oM MeTo4 OpraH M4HO NPUCYyL, rocya pCTBaM C pa3B UTbIM
AEMOKpaTUYeCKNUM pexxm moM. CnepoBaTesibHO, COBPEM EHHOE AEMOKpPaTUYecKoe
rocyna pCTBO HE MOXX €T BHE 1 MOMMMO MNpa Ba OCYLWECTBSATb CB OO0 AE€ATENIbHOCTb.
MNpaBO cocTaBnseT HeobXo AMMYIO CTOPOHY, acn eKT, CBONCTBO rocynapcC TBEHHOM
neATeNbHOCTU. Tak 0e Ka4yeCcTBO NpUC yule npasy, MOCKO JibKY OHO HE3aM eHMMO Kak
06 we-counanbHbIN perynatop n er o ucnosib3osaHme obycsio BsieHO 06 bEKTUBHbLIMU
hakTo pamMmn, HaxXOANBLUMMUCA BH e rocygapcTia. NpaBo HaBA3bIBaeTCH rocyaa
PCTBY B CU 1y HEOH6XOAMMOCTM, MO3T OMY OHO B MPUHLKMNE HEe MOXXET npeHe bpeyb
npasoBon pop Mon. FocynapcTeo be 3 yuiepba an4a obwecTBa He MOXXET MaHUMYyN
NpoBaTb NPaBOM NA KN 0CBOBOANTL O T HEro. [1]

0606LL, eHHO MO)XXHO OTMe TUTb PSAA HaMpPaB JIEHUI, XapaKTepPMU3YIOLMX OPraHu 3yOLLYIO
POJIb NMpa Ba B OTHOLL EHUU K Frocy1a PCTBY:

1) NMpaBo BO34eN CTBYET Ha rocyna pCcTBO NMpu er 0 B3aMMOOTHOLLEHMAX C HAaCeNEeHNEM,
0TAes1 bHOW NINYHOCTbI0. [oCyla pCTBO BO3AENCTBYET Ha rpakfaH 4yep €3 npaBo U B rpaH
nuax NpaBoBbiX Tpebo BaHU; B CB OO O4epeab, U rpa)kgaHe BO34eN CTBYIOT Ha rocyaa
PCTBO C MOMO LWbto NpaBa. LleHH 0CTb NpaBa U3Mep AeTcs rnaBHbIM 06pa 30M TeM, B KaKoWn
Me pe OHO obecrne 4yuBaeT 1 obecne vYmBaeT M BOO BLLe rapMOHUYHOE N NPOrpecCcuBHOE
pa3B NUTME IMYHOCTUN N pacmpeHne e e ceoboabl. C 3TON TOY KN 3PEHMSA LLEHH OCTb NpaBa
ec nm n obycno BneHa CBA3bO C rOCYAapCTBOM, T O JIMWb B TON Me pe, B KaK Ol caMo
rocyfa pCTBO NOCTABJ/IEHO Ha cny>+<6y.[2]

2) MpaBo NerannMsyeT rocyapc TBEHHYIO AesATeNIbHOCTb, obecne YnBaeT 403BOJIEHHOCTb
OXPAHUT eflbHbIX U NPUHYAN TeNbHbIX Mep rocyaa pcTBa. focyaapCcTBEHHasa aeaTen
bHOCTb MOCPEACTBOM Mpa Ba BBOAUTCS B CTPOrMe paM Ku opuandeckmnx Tpebo BaHui,
npuobpeTaeT opnanNY eckyto opmy.

3) Mocpen cTBOM MNpaBa onpeje NATCA FPaHuLbl AeaTen bHOCTU rocylapcTBa, 0603Ha
4alTCAa nNpeaenbl BMeLaTe NbCTBA B YaCT HYIO XW3Hb rpaXk aH.

4) MNpaBo 3aKpe nNasgeT cneunduieckne nHTe pecbl HaLMm N HAPOOHOCTEN N TEM CaM biM
BO34ENCTBYeT Ha roCyfapCTBEHHYIO BJIaCTb B € € B3aMMOOTHOLLUEHNSAX C HAaUUAMU 1
HapOA4HOCTAMMN.

5) MpaB oBas popma obecne YNBaET BO3MOXXHOCTb OCYLLECT BJIEHUA OEACTBEHHOIO KOHT
poNs 3a AesATesNb HOCTbIO roCYylapCTBEHHOrO anmna pata U Te M CaMbiM CO3[ aeT



ropngnyeckme rapa HTmm oTBeTCTBEHHOI O Nnoeed eHnAa rocyaapCrtBa rnep ea HacejaeHmnem.

6) MNMpa BO BbICTYNAE€T B COBPEMEHHbLIX YCJ10 BUAX A3bIKOM 06LLe HUS rocyaapcTBa He
TOJIbKO C HacesIeHNneM, HoO N C ApYyrumMun rocygap cTBamMmum, MMpoBbIM CoobLLLe CTBOM B Lien
oM.

7) MNMpaBo (1 TONIbKO OH 0) ABNSETCA OCHO BHbIM CPeACTBOM JIErMTU MaLnK
rocyn0apCTBEHHOro NpUHYX AeHus. NpaBo onpea enseT 0OCHOBaHUSA, Npen enbl U op Mbl
rocy0apCTBEHHOr0 NPUHYX OEeHUS. 6]

NTak, rocyna pCcTBO Kak CyBep eHHas BNacTb HE MOXXET CYLecT BOBaTb U (PYHKLMOH
npoBaTb BHe Npa Ba. KoHuenumua rocno AcTBa nNpasBa (NpaBo BOro rocy4apcTBa) Ka K pas
MCXO AUT U3 TOTO, YTO Npa BO B MHTEP ecax JIMYHOCTK, obLLe CTBa B LeS1OM CBSA3bIBAET,
orpaHn YMBaeT rocynapcteo. OH 0 BbICTYMAaeT MOLL HbIM OrpaHnYnTesIeM rocyaapc
TBEHHOr 0 NMPon3BoJa. B yka3zaHHOM CMbI C/ie MpaBo BbICTY MaeT Kak Cu sia, cnocobHas
NnoA4YM HUTb rocynapcteo. Obpa 3HO roBopsi, Npa BO BbICTYMNAET Ha [ roCyAapCTBOM A1 5
TOro, 4TO0 6bl FOCMOACTBO H e BCTano Ha 4 obwectsom.H]

B coBpeMeHHbIX YyC0 BUSIX CBSA3bIBatOLLLAA PO Jib MpaBa B OTHOLWIEHUM rocyaa pcTBa
ycunmaeTcs. MNpun 3ToMm Habnog aeTca cnenytoulas 3aKOHOM epHOCTb: YeM ToY Hee
NpaBo OTPa XaeT 06beKTUBHbIE NOTPED HOCTN 06LLECTBEHHOIO pPa3B UTUSA, TEM B
601bLLON Me pe OHO CBA3bl BAeT roCcy4apCcTBO. AKTMB HOCTb roCcyapcTBa B 3TOM CJly Yae
He nogasn sieTcsa. HanpoTuB, oHa pacxoayeTcsl pe3ysibT aTUBHO U UCKJIIOYN TEJTbHO B
NHTep ecax obuiecTBa U OTAENIbHOW NIMYH OCTU. ToNbKO By y4n CBA3aHHbLIM C MPaBOM,
rocyna pCcTBO MOXET AeNCTBoBaTb cBO6OAHO, @ 3HAYUT, COOTBET CTBYET CBOEMY UCTOPUY
€CKOMY npegHa3HavyeHuto.

2.4 BO3HUKHOBEHUEe U pa3BUTUE Uuaeum npaBoBOro
rocygapcrBa.

MpaB 0BOE rocyaapCTBO - 3T 0 Takas hop Ma OpraHM3aunmn 1 OeaTeNbHOCTU rocyaapc
TBEHHOW BJIAaCTU, KOTO pasti CTPOUTCS B O B3aUMOOTHOLLEHUSX C UHAUBUAAMU U X PA3Sn
YHbIMU 0O6BbEANHEHUSAMUN H @ OCHOBE HO pM MpaBsa.

MpeacTaBAeHWs 0 rocyda PCTBE Kak OpraHu 3aLmmn, oCyLLLEeCTBIAIOLLEN CB Ol0
JeATeNbHOCTb Ha OCHOBE 3aK OHa, Hava/m hOpPMMPO BaTbCH YXKE Ha PaHHUX 3Ta nax
Pa3BUTUSA YesioBe Yeckon umsmunmsaumnn. C naeei npaBo BOro rocy4apcTBa CBSA3bIB ajnCh
noncku 601 ee CoBEPLUEHHbIX U CMPaBeaiMBbIX (0 PM 0OLLLECTBEHHOW »XKWN3 HU.



MbicnuTenn aHTud HocTun (CokpaT, [lemo KpuT, MnaTtoH, ApucT otennb, MNonnbun, Unue
POH) MbITa/INCb BbISAB UTb TakKmMe CBSA 31U N B3aMO 4 ENCTBUSA MeX Ay nNpaBOM 1 rocyaapc
TBEHHOW B/IaCTbto, KOTO pble Bbl obecne YnBasam rapMoHUYHOE PYHKLMOH MpOBaHWe
obuwiecTBa TO M 3NOXN. YYe€ Hble APEBHOCTU CHUT asn, 4To Hanb onee pasyMHa u1
crnpasensivBa QM Wb Ta NOAUTU Yeckasa hopMa obLuexx ntTmnsa nrogen, np i KOTOpon 3ak OH
obuieobsA3aTeneH Kak Oonsa rpax faH, Tak u Ans caM oro rocygapcrsa. [4]

focypnapc TBeHHasd BNacCTb, NMPU3H atowWasa npaso U, O4HOBPEMEHHO, OrpaHu YeHHasa UM, M
0 MHEHUNIO ApPEeB HUX MbICINTENEN, CYHNTa eTCA CrnpaBeasiIMBON rocyfapCT BEHHOCTbIO.
“Tam, roe oTCYTCTBYeT BJla CTb 3aKOHa,- NUC an ApUCTOTENb,- HE T MecTa U (Kakon-nm 60)
dopMe rocynapc TBeHHOro ctpos”. Lnue poH rosopua o rocyfapcrtee Kak o “ae ne
Hapoda”, KaK 0 NpaB OBOM 0bLeHUN 1 “obwemM npaBon opsaake”. FocyoapcTBEHHO-MNpaB
OBble naen n UHCTUTYThl ipes Hen 'peunn n Puma okas anu 3aMeTHoe BJINS HUE Ha
CTaHOB NIeHVe 1 pa3B uTme 6osee No3[ HUX MPOrpPeCcCcnBHbLIX Y4e HUIN O NpaB 0BOM
rocygapcTse.

PO CT MPOU3BOANTENbHbBIX CU J1, U3MEHEHME COLMA JIbHbIX U NOJINTU YECKUX OTHOLUEHWUI B
obLlecTBe B 3Moxy nepe xoaa oT eosia NM3Ma K KanuTta IM3My NMOpPoXKAakT HOB ble
noAaxodbl K FOCYapCcTBY U MOHMMAHWUIO €r 0 PO B OpraHm3aLmnm obLecT BeHHbIX Oe.
LleHTpa IbHOe MeCTO B HMX 3aHM MatloT npobaemMbl NpaB 0BOM OpraHu3aLmm rocynapc
TBEHHOW XXWU3HU, UCKJIIOY aloLLLell MOHOMOIM3aLIMIo BNla CTU B PYK aX OA4HOIro v La uin
BJIACT HOrO OpraHa, yTBep)X AatoLlell PpaBeHCTBO BC €X nepef 3aKo HOM,
obecneymBatoLLLen UHANBUA YasibHYO cBobOoaYy Nocpen CTBOM npasa.[2]

Hanb onee n3sectHble naen npaBoBOW roCyAapCT BEHHOCTU U3JI0XKWUIN MPOrpec CUBHbIE
MbICUTENN Toro BpeMeHu H. Makknasennu u XX. boa eH. B cBo enn Teopun Makkuna sennu
Ha OCH OBe OMbITa CyLWeCTB OBaHUA rocylapCTB MPOLU JIOr0 U HACTOo Awero o6bacHAN
MPWH UMbl NOJIUTUKKU, OCMbI CNA ABVKYLLME MOJINTU YecKne cunbl. Lle nb rocynapcTtsa o
H BUAesn B BO3SMOXHOCTM CBOOO AHOI0 MoJsib30BaHUA UMyLLe CTBOM 1 obecne YeHuu
B6e3onacHOCTK AN 9 Kaxxaoro. boa eH onpenenseT rocyzia pCTBO Kak rnpas 0BoOe
ynpasJsieHue MHOIr UMU CeMeNCTBaMUM U TEM, 4T O UM NpuHag NexxnT. 3agada rocyaa
pCTBa COCTOUT B TOM, 4TO 6bl 0becne4ynTb NpaBa U cBob oabl. [1]

B nepnoa 6yp>KyasHbix peBos loumin B pa3pa 60Tke KoHLEeNLMn npa Bo-

BOM roCyapCT BEHHOCTU 3HA4YUTESNbHbLIA BKJ1a BHEC/IM NPOorpec CMBHble MblchnTenn b.
CnuHo3za, [. Jlokk, T. Fo66c¢, L. MOHTecKbe n apyrue.

XoTe nocb 66l OTME TUTb, YTO Cpe AN PYCCKUX Pnoc 0hoB naen Npaso BOro rocygapcrea
TO >XKe Halwna oTpax eHne. OHM n3nar anuceb B Tpy fax . N. MNMectens, H. I'. YepHbiwe



BCKoro, I'. ®. LLepLweHeBnYa.

Tak, LLepweHeBn4 oTMe YaeT cieaywowme ny T GopMMpoBaHNUSA N OCHOBHbLIE Mapam
€Tpbl NPaBOBOro rocyaa pcTea: 1) Ansd ycTpa HeHUSA Nnpon3Bosa Heobx oanMMo
yCTaHOBJIEHNE HO pM 06BEKTUBHOIO Npa Ba, KOTOPbIE onpen endaiT npenensl cBob oAbl
Ka)XO0ro 1 OrpaHMYmMBaloT OO HU MHTEpeChbl O T APYrunxX, B TOM YUC e U rocyaapcC TBEHHOW
opraHm3aumu,- oTcoga nges rocno AcTea rnpasa B yrnpaBsieHnK; 2) eCc M JINYHaa UHNLUN
aTmBa TpebyeT Npoc Topa, TO rocyda pCTBY AOCTAaTOYHO OrPaHM YNTbCHA OXPaHOO Cybbek
TUBHbIX NpaB; 3) 4TOo Obl HOBLIN NOPSA AOK HE HapyLl ancsad CaMUMM Opra HaMmu BNacTH,
Heobx 04MMO CTPOro onpen ennTb NOJIHOMOYMSA NOC/e AHUX, OTAENB O T
NCNOSIHNTENIbHOW BNACTWN 3aKOHOAATEsIbHYI0, YTBE PANB CAMOCTOATENIbHOCTbL cyae 6Homn
BJ1IACTU M AONYCTMB K COy4acCTUIO B 3aKOHO4aTeNbCTBE BbIOO pHble 06LLeCTBEHHbIE 3/1EM
€HTbI.

3aKJso4yeHue

Mpn3H aHMe 3aKOHOMEPHOCTEN COoLMaa bHOro pa3BMTusa 1 obpalleHne B CBA3U C 3TUM K
NCTOPUYECKOMY OMbl TY MO3BOISIET HAAEesA ThCH, YTO NPOrHOCT NYECKOEe onpenesieHne cyn
eb npaBa v rocygapcTBa bya eT yooBNETBOPSATb HAay4y HOMY MNOAXOAY U CIY)XUTb Mpak
TUKe rocyapCTBEHHOIO NPAaBO BOr0 CTPOUTENLCTBA.

Ew e 20 -30 nneT Ha3 ag nosMTUYyeckas cUCT eMa Poccuum pa3BuB anachb B pyc sie
MapPKCUCTCKO-JIEHNH CKON Teopun OTMUP aHNS NpaBa U rocygapcTea. Ee oCHOBHOM BbIB
o, COCTOUT B TOM, YT O rocyapCTBO 1 NPaBO CyLleC TBYIOT He N3Be YHO, OHU ONsA Tb
NCYE3HYT C NoCcTpoeHneM becksiac COBOro KOMMYHUCTUYECKOro obue cTea.

He 6b1 10 661 HEBE PHO OLLEHMBATL BE Cb OMbIT COBET CKOr0 roCyAapCTBEHHOIN0 CTpouTe
NIbCTBA TONILKO OTpuMLUa TeNlbHO. EFro KOMNpom eTupyeT yTonusM OTAeN bHbIX
TeopeTu4ecknx noaoxx eHnn (gorm), 3aber aHne Bnepen, NPOXXeKT epCTBO,
orocypapcrtaieHue o pMm obwecTBeHHON caMogenAT e/ibHOCTU, inueMepne BnacTB
yrowmnx cTpykTyp. B ntobom cny 4ae B nocTrnepec TPOEYHbIN nepmnog Teo pus oTMUpaHUS
rocynapcTBa 1 NpaBa He Haxo ANUT CBOUX CTOPOH HUKOB. EAMHCTBEHHOW Teop nen,
KOoTOpas B nocsiegHee gecsaTn netme XX B. NpuLIa en Ha cMeHy B Poccnum aBnsa eTcs
Teopus umBunmnsma (B.C. HepcecsHu), cornacHo KoTopon Ha 6a3e peanb HOro
coumasin3Ma OTKPbl JlaCb BO3MOXXHOCTb ()OPMUP OBAHUA HEOTHY)XAAaeMOoro rnpaBa
Ka>XJo0ro Ha paBHY LMBUI bHYIO COOCTBEHHOCTb U B LLeS1OM ABUXEHUS K Bonee BbICO
KON CTyneHn nporp ecce csobonbl.



B xone HanncaHmne KypcoBon paboTbl, MHOW 6bI10 PpACCMOTPEHHO COOTHOLLEHWS
B3aMMOCBS3b FOCyAapCcTBa 1 NpaBa, Obln N3y4eHbl NOHATUE U MPU3HAKW rocynapcTBa,
Tak>Xe paccMoTpesia NOHATUE U NPU3HaKW NpaBa, n3y4dunsa npobneMy COOTHOLIEHNA K
B3aMMOCBS3b FOCyAapCcTBa M NpaBa, BbiiBUJ1a BO3AENCTBME rOCyAapCcTBO 1 Npaso,
packpbljla BO34eNCTBME npaBa Ha rocygapcTBso.

HeraT nBHoe oTHOLIEHME K rOCyAapCTBY U HEMPABOBbLIM 3aKO HaM, OT HE F0 UCXOAALLNM,
MOXX €T UMeTb MeC TO TOJIbKO Ta M, rae 3akoHo4a Te/IbCTBO N rocyaa pCTBO
XapaKTepuUsyTcsa oTpuua TeNbHO. HO TaK yio XapaKTepPUCTUKY Hesl b3s PacnpoCTPaHAaTb
Ha rocygapcTBO 1 NpaBo BOO OLie. YMECTHO B 3TO CBS 3 BCMOMHUTb, B CUJTY KakK X
NPUYMNH MOSBM IOCb rOCYAApPCTBO, MOY eMy ero BO fie CTaqm npuaaBaTb
obuwieobsa3zaTenbHOe 3Hay eHue. Ul ec nn cpedmn 3T nx obCToATeNbCTB BUL €Tb HEKNE
obuweyenoBevyeckme NoTpebHOCTU, HO UMEHHO C HUMW U CNefyeT CBA3bIBaTb Cyabby
npasa N rocygapcTea. XopoLo CcpaBHeEHME n3o0bpeTeHns npaBa Cc n3obpeteHnem Koneca.
MNocnepHee, Kak N3BECTHO, MO0 ynoTpebnaTbca Ana KasHen noaen (KonecoBaHme), HO
Kyaa B 6osblUEe CTENEHN OHO NCMNOJIb3yeTCcs Ana obecnevyeHns NOCTynaTesIbHOro
pa3BuTna obwectBa. Hayka obuwen Teopuun npaBa 1 rocygapcTBa 4OJKHa
MOJEeNMPOBaTb NPOrpPeCCUBHYIO POJIb FOCYAapPCTBEHHO-MPABOBOro MexaHu3Ma.
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